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      December 1, 2023 

 

 

Dear Member, 

 

We are pleased to provide this Summary Plan Description ("SPD") to you.  It gives you a 

description of the UFCW Local One 401(k) Savings Plan ("Plan" or "Fund") in effect as 

of  January 1, 2023.  Providing for retirement is an important part of your financial 

future.  To give you additional income for retirement, the UFCW District Union Local 

One and your Employer have adopted the Plan.  The Plan has recently been amended and 

this Summary Plan Description includes the new changes through  January 1, 2023.   

 

Please review the contents of this SPD carefully and be sure you understand the benefits 

that are available to you.  You will then be better able to plan for your future years.  If 

you have questions regarding the information contained in this SPD, we encourage you to 

write or call the Fund Office for answers.   

 

The Plan document and SPD in effect at the time you leave Covered Employment will 

generally contain the benefit rights that apply to you.  Consequently, this SPD generally 

applies only to Participants who are in Covered Employment on or after January 1, 2023.  

 

The Trustees of the Plan are responsible for collecting contributions from your Employer 

that are required by the Collective Bargaining Agreement between your Employer and 

the UFCW District Union Local One or another written agreement between your 

Employer and the Fund.  In addition, we are required to administer the provisions of the 

Plan itself.  The Trustees are assisted in these tasks by professional advisors.  These 

include attorneys, accountants, auditors, and investment management advisors. 

 

Part of the daily administration of the Plan is provided by American Trust Company, a 

professional employee benefits administration firm, and the Fund Office.  You are 

encouraged to contact the Fund Office or American Trust Company for answers to 

questions and for other assistance in understanding your benefits. 

 

The Board of Trustees believes this Plan offers valuable benefits for you and your family.  

      

 Fraternally & sincerely yours,  

   
  Frank C. DeRiso, Chairman  

  UFCW Local One 401k Savings Fund  
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IMPORTANT NOTICE 

 

This SPD is only a summary of your rights and benefits under the Plan.  Therefore, in the 

event that there is a conflict between this SPD and the Plan document, the language 

contained in the Plan document (available at the Fund Office) will control.   

 

Nothing in this booklet is meant to interpret, or extend, or change, in any way, the 

provisions of the Plan.  Only the Board of Trustees has the power to interpret and apply 

the terms of the Plan document and SPD and the rules under which they are administered.  

Any decision made by the Board of Trustees is binding upon Employers, Employees, 

Participants, Beneficiaries and all other persons involved in or affected by the Plan.  The 

Trustees reserve the right to amend, modify, or discontinue all or part of the Plan 

whenever in their sole and exclusive judgment, conditions so warrant. 

 

It is very important that you keep the Fund Office informed of any changes in your 

current address, marital status or Beneficiary designations.  Keeping the Fund Office 

advised of your address is the ONLY way the Trustees can keep in touch with you 

regarding Plan changes and other developments that may affect your benefits. 

 

Please remember that no one other than the Fund Office can verify your benefits under 

the Plan.  Do not rely upon any statement regarding your benefits under the Plan made by 

your Employer, Union Steward or other Union representative. 

 

If you have questions about any aspect of your participation in the Plan you should 

contact the Fund Office.   
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SECTION 1 

IMPORTANT PLAN INFORMATION 

 

Name of Plan: UFCW Local One 401(k) Savings Plan  

 

Participating Employers:  You may receive from the Fund Office, upon written request, 

information as to whether a particular employer participates in the Fund.  If the employer 

participates, you may also request the Employer's address. 

 

Union: UFCW District Union Local One 

 

Collective Bargaining Agreements: The Plan is maintained under one or more 

collective bargaining agreements. Plan Participants and beneficiaries may review these 

collective bargaining agreements at the address listed below and may obtain a copy of 

any such agreement for a reasonable charge by writing to the Board of Trustees at this 

address. 

 

Plan Sponsor/Plan Administrator: Board of Trustees of the UFCW Local One 401(k) 

Savings Plan, 5911 Airport Road, Oriskany, NY  13424  

 

Type of Plan: The Fund is a multiemployer defined contribution plan designed to 

provide retirement benefits to Participants and their surviving Spouses and Beneficiaries. 

 

Type of Administration: The Board of Trustees has contracted with American Trust 

Company to provide administrative services. 

 

Funding Medium: The assets of the Fund are held in trust and are administered by the 

Board of Trustees. The assets of the Fund are used to pay benefits and the administrative 

expenses of the Fund.  Participants are responsible for directing the investment of the 

assets that are contributed to the Fund on their behalf. 

  

Sources of Contributions to the Fund:  The Fund was established and is maintained 

pursuant to Collective Bargaining Agreements between the UFCW District Union Local 

One and Employers that have agreed to make contributions to the Fund on behalf of their 

Employees.  In addition, the Union, the UFCW Local One Health Care Fund and the 

UFCW Local One Pension Fund may make contributions to the Fund on behalf of their 

employees under Participation Agreements with the Fund. Participants may make 

contributions to the Fund through payroll deductions. Employers may be required to 

make contributions, including matching contributions, to the Fund on behalf of their 

Employees that have elected to participate in the Fund. Copies of the Collective 

Bargaining Agreements pursuant to which contributions are made to the Plan are also 

available for examination at the Fund Office, and may be obtained upon written request. 

  

Plan Year: January 1 through December 31 
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Agent for Service of Legal Process: Any Trustee at: UFCW Local One 401(k) Savings 

Plan, 5911 Airport Road, Oriskany, N.Y.  13424 

 

Employer Identification No.: 16-6184130 

 

Plan Number: 003 

      

Board of Trustees 

 

Union Trustees     Employer Trustees 

Frank C. DeRiso, President    Joseph Sahlen 

UFCW District Union Local One   Sahlen Packing Co. 

5911 Airport Road     P.O. Box 280  

Oriskany, NY  13424     Buffalo, NY  14240   

     

Greg Gorea 

UFCW District Union Local One    

5911 Airport Road      

Oriskany, NY  13424      

        

 



 8 

  SECTION 2 

DEFINITIONS 

 

Account Balance means the amount held in a Participant's Account under the Fund 

which includes the sum of the Participant's vested Pre-Tax Account, Post-Tax Account, 

Roth Account, Rollover Contributions Account, and Employer Contributions Account.  

 

Applicable Tops Employee means an employee of Tops Markets who is covered by a 

CBA between Tops Markets and the Union that first provides for participation in this 

Fund commencing on or after August 1, 2018 (or successor agreement to such a CBA). 

This does not include any Employee whose Covered Employment with Tops Markets 

only is under a CBA (or successor agreement to such a CBA) that provided for 

participation in the Fund before August 1, 2018, such as an Employee whose Covered 

Employment is covered by a CBA for the Tops Markets, LLC Adirondack Division. 

  

Beneficiary means the person designated in writing by a Participant, in the form and 

manner required by the Trustees, to receive benefits payable on behalf of the Participant 

under the Fund, if any, following the death of the Participant. See Section 3(D) for what 

happens if you die without designating a Beneficiary. 

 

Break in Service means a period of 12 months following a Date of Severance during 

which a Participant does not complete an Hour of Service. 

 

Compensation means, for Employer Contributions on behalf of Applicable Tops 

Employees that are based on your Form W-2 gross compensation from Tops Markets. 

 

Covered Employment means employment for which contributions to the Fund are 

required by the terms of a Collective Bargaining Agreement between your Employer and 

the Union.  Covered Employment includes service as an Employee of the Union, this 

Fund, and any other trust fund co-sponsored by the Union, if your position is covered by 

a Participation Agreement and is employment with respect to which the Union or fund is 

obligated to make contributions to the Fund or required to permit its employees to make 

contributions to the Fund.  

 

Collective Bargaining Agreement (or "CBA") generally means an agreement between 

the Union and an Employer that requires contributions to the Fund on your behalf. In 

addition, several Employers participate under a collective bargaining agreement with 

UFCW Local 1776 Keystone State (KS). 

 

Date of Severance means the earlier of: (a) the date a Participant quits, retires, is 

discharged or dies, or (b) the one-year anniversary of the first day of a period during 

which a Participant remains absent from service with an Employer for any reason other 

than quit, retirement, discharge, or death. 
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A Participant who is absent on account of military service and who returns to Covered 

Employment with legally protected reemployment rights shall not be considered to have 

had a Date of Severance during such absence.   

 

Solely for determining whether a Break in Service has occurred for purposes of 

computing Vesting Years, a Participant who is absent from work for maternity or 

paternity reasons is deemed to have a Date of Severance that occurs on the first 

anniversary of the date the Date of Severance would otherwise occur.  An absence from 

work for maternity or paternity reasons means an absence: (1) by reason of a pregnancy 

of the individual; (2) by reason of the birth of a child of the individual; (3) by reason of 

the placement of a child with the individual in connection with the adoption of such child 

by such individual; or (4) for purposes of caring for such child of a period beginning 

immediately following such birth or placement.   

 

Disability Retirement Date means the date upon which a Participant becomes eligible 

for a disability benefit from the Social Security Administration. 

 

Employee means any person covered by a Collective Bargaining Agreement between an 

Employer and the Union in a position eligible to make contributions to the Fund or for 

which the Employer is required to make contributions to the Fund. Employee also 

includes employees of the Union, this Fund or any other trust fund co-sponsored by the 

Union who is covered by a Participation Agreement and who is engaged in a position 

eligible to make contributions to the Fund or with respect to which the Union or fund is 

obligated to make contributions to the Fund. Employee also means any person covered by 

a Collective Bargaining Agreement between an Employer and UFCW Local 1776KS that 

provides for participation in the Plan. 

 

Employee Contributions mean pre-tax Employee Contributions, post-tax Employee 

Contributions, Employee Catch-Up Contributions, Roth Employee Contributions, or 

Employee Rollover Contributions.  These types of contributions are explained below in 

more detail. 

 

Employer means an employer that is required to pay contributions to the Fund under a 

Collective Bargaining Agreement or required to permit its employees to make 

contributions to the Fund. The term "Employer" also includes the Union, this Fund, 

UFCW Local 1776KS and any other trust fund co-sponsored by the Union, if it has 

executed a Participation Agreement, is accepted for participation in the Fund by the 

Board of Trustees and makes contributions to the Fund as required by a Participation 

Agreement or is required to permit its employees to make contributions to the Fund. 

 

Employer Contributions mean payments by an Employer to the Fund required by a 

Collective Bargaining Agreement or Participation Agreement, including contributions 

that the Employer has agreed to make under a CBA or other agreement and matching 

Contributions that are contingent on a contribution being made by the Employee.  
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Employer Contributions Account means the account established to hold Employer 

Contributions made on behalf of a Participant and attributable investment earnings.  The 

Employer Contributions Account includes only the portion of Employer Contributions 

Account that is vested. 

 

Employment Date means the day that an Employee first completes an Hour of Service. 

  

ERISA means the Employee Retirement Income Security Act of 1974, as amended from 

time to time. 

 

Hour of Service means generally any hour you work for an Employer for which: 

 

- you are paid, or entitled to payment for the performance of duties; 

 

- although no duties were performed, you are paid, or entitled to payment; for 

instance, vacation, paid holiday, illness, layoff, jury duty, military duty or leave of 

absence; and/or 

 

- back pay is awarded or agreed to by an Employer.   

 

An Hour of Service does not include time during which you only received Workers' 

Compensation or Unemployment Compensation or compensation under disability 

insurance laws. You may not receive credit twice for the same hour under these rules. 

Hours also are not credited for a payment that solely reimburses an Employee for medical 

or medically related expenses incurred by the Employee. 

 

Normal Retirement Age means the first day of the month on or next following the 

Participant's 55th birthday. 

 

Participant means an Employee who is eligible to participate in the Fund and has elected 

to do so. 

 

Participation Agreement means an agreement that obligates an Employer to be bound 

by the Fund, the Trust Agreement, and the actions of the Board of Trustees.  

 

Pension Fund means the UFCW Local One Pension Fund. 

 

Period of Severance means the period beginning on a Date of Severance and ending on a 

Reemployment Date. 

 

Plan Year means the 12 consecutive calendar months beginning January 1st and ending 

December 31st. 

 

Post-Tax Account (also called Employee Voluntary Account) means the account 

established to hold a Participant's post-tax Employee Contributions and attributable 

investment earnings.  
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Pre-Tax Account (also called Employee Deferral Account) means the account 

established to hold a Participant's pre-tax Employee Contributions and attributable 

investment earnings. 

 

QDRO means a "qualified domestic relations order" within the meaning of the law.  See 

Section 4 of this SPD for more information. 

 

Reemployment Date means the first day following a Break in Service where a 

Participant completes an Hour of Service. 

 

Rollover Contributions Account means the account established to hold a Participant's 

Employee Rollover Contributions and attributable investment earnings. 

 

Roth Account means the account established to hold a Participant's Roth Employee 

Contributions and attributable investment earnings. 

 

Spouse means the person to whom you, the Participant, are legally married. Your Spouse 

can mean your former spouse if provided under a QDRO. 

 

Tops Settlement means the agreement between the Union and Tops Markets dated 

August 9, 2018 that provides for participation in this Fund of Applicable Tops Employees 

commencing August 1, 2018. 

 

Trust or Trust Agreement means the written document creating the Fund, effective 

September 1, 1976, as amended. 

 

Trustee means a member of the Board of Trustees of the UFCW Local One 401(k) 

Savings Plan. 

 

Union means the United Food and Commercial Workers District Union Local One. 

 

Valuation Date means the date on which the amount in a Participant's Account is 

determined. 

 

Vesting Year means a credit you receive as follows: 

 

 a. For employment before August 1, 2018, a Participant will receive one 

Vesting Year for each calendar year: (1) the Employee performed work when an 

Employer was required to contribute at least five monthly contributions to the UFCW 

Local One Pension Fund for that year, or where the Employee earned at least 870 Hours 

of Service under the Pension Fund; or (2) the Employee earned at least 870 Hours of 

Service under the Fund.   

 

 b.  For employment on or after August 1, 2018, a Participant will be credited 

with a number of whole and partial Vesting Years equal to his or her period of service 
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after that date between the Employment Date or latest Reemployment Date (whichever 

applies) and the Date of Severance, plus any Vesting Years previously canceled and 

subsequently restored under the cancellation and reinstatement rules in Section C(5). 

 

 c. Vesting Years canceled and not subsequently restored are not counted. 

 

 d. A Participant will not be credited with more than one Vesting Year in each 

calendar year. 

 

When Employer Contributions are vested depends on the source of the Employer 

Contribution. Applicable Tops Employees are vested in the monthly Employer 

Contributions made by Tops Markets for work performed on or after August 1, 2018 

once they complete three years of employment with Tops Markets, measured from the 

date of hire, unless an earlier date is required by law.  Other Employer Contributions are 

immediately and fully vested in your Account, including the one-time contribution made 

for Applicable Tops Employees. 
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SECTION 3 

QUESTIONS AND ANSWERS 

 

A.  GENERAL INFORMATION 

 

1. What is the 401(k) Savings Plan? 

 

The Plan is a type of defined contribution plan with individual Accounts that helps you 

save for your retirement by allowing you to make contributions to the Fund by payroll 

deduction.  Your Employer may also be required to make contributions to the Fund on 

your behalf.  The Fund also provides certain benefits in the event of your retirement, 

death, disability or other termination of employment.  There are certain tax advantages to 

you depending upon the type of contributions you make to the Fund.  These advantages 

are explained in more detail below.    

 

2. Who are the contributing Employers? 

 

The contributing Employers are Employers who have entered into Collective Bargaining 

Agreements with the Union that require them to contribute to the Fund on your behalf or 

to permit you to make contributions to the Fund. The Union, this Fund, and any other 

trust fund co-sponsored by the Union also may be a contributing Employer for its 

employees.  You can contact the Fund Office for a list of the Employers. Contributing 

Employers will make payments to the Fund of an amount specified in the Collective 

Bargaining Agreement or other written agreement with the Fund. 

 

3. Who is the Investment Advisor for the Fund? 

 

The assets of the Fund are held in trust by American Trust Company, N.A. as Custodian 

(“American Trust”).  The Board of Trustees of the Fund has selected American Trust to 

be the investment fiduciary of the Plan.  American Trust selects the investment vehicles 

available to you under the Fund.  

 

4. Who is the Record-keeper for the Fund?  How is Fund record keeping 

handled? 

 

The Fund's records are kept by American Trust, a third party administrator, and the Fund 

Office.  You will receive quarterly individual statements that show all the investment 

activity relating to your Account for the quarter. 

 

5. Who controls the operation of the Fund? 

 

The Fund is managed by a joint Board of Trustees comprised of an equal representation 

of Union and Employer Trustees.  The Trustees manage the operation of the Fund.  The 

Trustees have many discretionary powers and have full authority and responsibility to 

interpret the Plan.  They determine all questions of eligibility and all requests or claims 
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for distributions must be made to them.  Any appeals concerning any claim must be made 

to the Trustees. 

 

6. Can I assign my rights under the Plan to anyone? 

 

Your Accounts cannot be transferred, assigned, or used as collateral for a loan outside of 

this Plan except to the extent required by law.  Creditors may not attach, garnish, or 

otherwise interfere with your Accounts except in the case of an IRS tax levy or a 

Qualified Domestic Relations Order (QDRO).  A QDRO is a special order normally 

issued by the court in a divorce, child support or similar proceeding.  In this situation, 

your spouse (or former spouse) or someone other than you or your designated 

Beneficiary may be entitled to a portion or all of your vested interest in your Accounts.  

You may obtain from the Fund office, without charge, a copy of the Plan’s procedures 

governing QDROs. 

 

7. How long will the Plan continue? 

 

The Trustees may amend the Plan from time to time, but they cannot make any change 

that would take away any of your vested Account Balance benefits. 

 

While the Plan is intended by the Trustees to be a permanent program of retirement 

benefits for Participants, the Trustees nevertheless have the power to terminate the Plan at 

any time.  If the Plan is terminated, you will receive a distribution of your entire Account 

Balance.   

 

Under the terms of federal law, the assets of the Plan are to be used for the benefit of the 

Participants and beneficiaries, in an order of priority consistent with federal law.  If all of 

the Plan benefits are provided by the assets of the Plan, and there is still money left over, 

the money is to be used to increase the benefits of all Participants.  Under no 

circumstances may money which has been properly contributed to the Plan ever be 

returned to any Employer or Union.  

 

B.  ELIGIBILITY AND ENROLLMENT 

 

1. Which Employees are eligible to participate in the Fund? 

 

a. If you earned at least one hour of service under the Plan prior to January 1, 

2007, you will be eligible to participate in the Plan on the date specified in your 

Collective Bargaining Agreement, but no later than 12 months after your date of hire.  

Your eligibility period under the Plan will not be considered to be broken by any period 

of absence that is less than 12 months long. 

 

b. If you first earn an hour of service under the Plan on or after January 1, 

2007, you will be eligible to participate in the Plan on the date specified in your 

Collective Bargaining Agreement, but no later than the date that you turn age 21 and have 

been employed by your Employer for at least 12 months.  Your eligibility period under 
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the Plan will not be considered to be broken by any period of absence that is less than 12 

months long. 

 

c. However, if you were a Tops Employee on July 31, 2018 and you were 

eligible to participate in the Pension Fund on July 31, 2018, you will become a 

Participant of this Fund as of August 1, 2018. 

 

d. If you are a Tops Employee but do not meet both conditions under (c), you 

are eligible to participate in this Fund under the rule in (b)—the date specified in your 

CBA, but no later than the date that you turn age 21 and have been employed by your 

Employer for at least 12 months.  

 

2. How important is it that you enroll in the Fund? 

 

If you are an eligible Employee of an Employer and you do not enroll in the Fund, you 

may not make contributions to the Fund.  If you do not make contributions to the Fund, 

you will lose the benefit of any matching Employer Contributions that your Employer 

might be obligated to make to the Fund on your behalf. 

 

3. How do you enroll in the Fund? 

 

The Fund Office will mail you information about the Plan prior to the date you become 

eligible to participate in the Plan.  You may request an Enrollment Package from the 

Fund Office at any time. 

 

4. What should you do when you get the Enrollment Package? 

 

The Enrollment Package contains your initial enrollment form, Beneficiary designation 

form, instructions, and a description of the investment options available to you. A 

prospectus is also available on the Fund’s website.  If you want to enroll in the Fund, 

please complete and return the enrollment and Beneficiary forms.  If you have any 

questions regarding the Enrollment Package or the investment options available to you, 

please contact the Fund Office. 

  

C.  CONTRIBUTIONS AND THEIR INVESTMENT 

 

1. Who funds your benefit and how are contributions determined? 

 

 a. Pre-Tax Employee Contributions 

 

You are allowed to contribute to the Plan on a pre-tax basis by payroll deduction in 

accordance with the Collective Bargaining Agreement between your Employer and the 

Union or as specified in your Employer’s Participation Agreement.    These contributions 

are known as pre-tax Employee Contributions because you are not taxed on them at the 

time they are made to the Plan.  Pre-tax Employee Contributions will be deposited in 

your Pre-Tax Account under the Plan.  The annual limit on pre-tax Employee 
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Contributions is $22,500 for 2023.  This limit will be adjusted by the IRS periodically for 

inflation.  You may increase, decrease or suspend the amount of your pre-tax Employee 

Contributions by contacting the Fund Office for a salary deferral change form. The Fund 

Office will contact your Employer as soon as administratively feasible regarding your 

change. You will always be 100% vested in your Pre-Tax Account. 

 

You will not be taxed on your pre-tax Employee Contributions or attributable investment 

earnings until you take a distribution from your Pre-Tax Account.   

 

You will not be allowed to make pre-tax Employee Contributions in excess of the amount 

allowed by law.  Once your Employee Contributions for a calendar year reach the legal 

limit, any authorization you execute allowing further pre-tax Employee Contributions 

will be suspended for the rest of the calendar year and the Fund will not accept additional 

pre-tax Employee Contributions from you in that year.  However, you may be able to 

make post-tax Contributions to your post-tax account if such contributions are allowed 

under your Collective Bargaining Agreement.  Please contact the Fund Office or refer to 

your Collective Bargaining Agreement if you have questions regarding whether this 

option is available to you. 

 

 b. Employee Catch-Up Contributions   

 

If you will be age 50 or older by the end of a Plan Year, you may make additional pre-tax 

Employee Contributions, known as Employee Catch-Up Contributions.  If your pre-tax 

Employee Contributions at the end of a Plan Year exceed a Plan or legal limit, (the dollar 

limit on pre-tax Employee Contributions is $22,500 for 2023), your pre-tax Employee 

Contributions in excess of the applicable limit will be treated as Employee Catch-Up 

Contributions as long as they are not over the catch-up dollar limit for the year.  The 

catch-up dollar limit for 2023 $7,500.  This limit may be adjusted for inflation by the 

IRS.  Employee Catch-Up Contributions are deposited in a Participant’s Pre-Tax 

Account.  The same change, suspension, limitations, matching contribution, withdrawal 

and distribution rules that apply to pre-tax Employee Contributions also apply to 

Employee Catch-Up Contributions. 

 

 c. Employee Roth Contributions 

 

Effective for Employee Contributions made after March 15, 2006, you may designate all 

or a part of your Employee Contributions, including Employee Catch-Up Contributions 

(if applicable), as Employee Roth Contributions if your Employer includes this 

contribution in your taxable income and it is permitted by the agreement between the 

Fund and your Employer or the Union and your Employer.  Employee Roth 

Contributions will be deposited in your Roth Account.  An Employee Roth Contribution 

is taken from your wages after you pay taxes and at the time it is made to the Plan.  

However, you will not be taxed on a distribution from your Roth Account, as long as the 

distribution does not occur within the 5-year period beginning with the first year in which 

you made your first Roth Contribution to the Plan.  Roth Contributions also are combined 

with your 401(k) Pre-Tax Contributions for purposes of any Plan design limit and the 
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annual dollar limit on 401(k) pre-tax deferrals ($22,500 for 2023). Catch-Up 

Contributions of another $7,500 (for 2023) are available to eligible participants who are 

at least age 50. The same election, investment, matching contribution, loan, hardship 

withdrawal and distribution rules that apply to Pre-Tax Savings Contributions also apply 

to Roth Contributions.  You will always be 100% vested in your Roth Contribution 

Account.  Since Roth Contributions will grow tax-free, there could be a significant tax 

savings in retirement from Roth Contributions, depending on your income in retirement 

and how long your Roth Contributions are invested before retirement.  The higher your 

retirement income and the longer you have until retirement, the more advantageous Roth 

Contributions may be for you.  You should consult with a tax advisor to determine which 

type of Contribution to the Plan is right for you. 

 

 d. Employee Rollover Contributions 

 

You may roll over into the Plan part or all of a cash distribution received from another 

employer plan or IRA, called an “Eligible Retirement Plan”.  This is known as an 

Employee Rollover Contribution.  An Eligible Retirement Plan includes an employer’s 

tax-qualified retirement plan (“Employer Plan”), an individual retirement arrangement 

(“Traditional IRA”), a qualified annuity plan (“403(a) Plan”), a tax-sheltered annuity plan 

(“403(b) Plan”) or an eligible deferred compensation plan of a state, political subdivision 

of a state or any agency (“Governmental 457(b) Plan”).  If the rollover into the Plan is not 

a direct rollover (i.e., you received a cash distribution from the Eligible Retirement Plan), 

then this Fund generally must receive your rollover contribution within 60 days of your 

receipt of the distribution from the Eligible Retirement Plan.  A Rollover Contribution 

may only be made in the form of cash.  The Trustees reserve the right to refuse to accept 

any rollover contribution.  Your Rollover Contribution will be deposited in your Rollover 

Contributions Account.   

 

Your Rollover Contributions Account may include sub accounts for amounts received 

from the different types of plans outlined above.  Regardless, post-tax Employee 

Contributions and attributable investment earnings will be credited to your Post-Tax 

Account.   

 

Your Rollover Contributions Account will always be fully vested.  If you have any 

questions about whether something is eligible to be a Rollover Contribution, call the 

Fund Office. 

 

 e. Employer Contributions 

 

Your Employer may make an Employer Contribution as provided for in your Collective 

Bargaining Agreement or other agreement with your Employer.  Any Employer 

Contribution will be credited to your Employer Contributions Account.  

 

f. Employer Contributions for Applicable Tops’ Employees  

As a result of the 2018 Tops Settlement between the Union and Tops Markets, Tops 

made a One-Time Contribution for Applicable Tops Employees for whom Tops made a 
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contribution to the Pension Fund for the month of July 2018.  Each such Employee’s 

share of the One-Time Contribution from Tops was based on age and total years of Full-

Time and Part-Time service under the Pension Fund (with Tops and other participating 

employers). (If you were eligible, you received a notice with the amount of the 

contribution and it appeared on your quarterly statement.) The One-Time Contribution 

amount is fully and immediately vested. 

 

In addition, effective August 1, 2018, Tops also will begin making monthly contributions 

to this Fund for Applicable Tops Employees based on their age, Full-Time or Part-Time 

status under the Pension Fund and the total amount of Pension Fund service (Full-Time 

and Part-Time service combined), all frozen as of July 31, 2018 (which will not change).   

 

If Tops made a contribution to the Pension Fund for you for the month of July 2018, you 

are eligible for Monthly Contributions immediately for work on and after August 1, 2018.  

If not, then you will become eligible for Monthly Contributions once you complete 

twelve (12) months of employment with Tops, or reach age 21, whichever is later, unless 

an earlier date is required by law. Your Monthly Contribution will appear on your 

quarterly account statements. You are vested in these Monthly Contributions once you 

complete three Vesting Years, measured from your date of hire with Tops (counting 

employment before August 1, 2018), unless the law requires an earlier date.   
 

The annual amount of Employer Contributions that can be made to your Account is 

limited by the Internal Revenue Code.  If the Employer Contributions to be allocated 

under this section exceed these legal limits, the amount over the legal limit will be 

reallocated pro rata according to the allocation formula under the 2018 agreement 

between the Union and Tops Markets to all Applicable Tops Employees who are 

employed by Tops Markets as of the last day of the applicable Plan Year, up to the legal 

limits. 

 

2. When are contributions credited to your Account? 

 

The contribution amounts (Employer and Employee) are generally credited to your 

Account as soon as administratively feasible after receipt by the Fund Office or American 

Trust.  The Fund Office sends the contributions it receives to American Trust, which, in 

turn, places the contributions in the investment options you have selected. 

 

3. How is your Account invested? 

 

You may choose to invest the assets in your Accounts among the investment options 

available under the Fund, subject to restrictions set by the custodian and any additional 

restrictions imposed by the Trustees. Your election to invest in any or all of the 

investment options must be in whole percentages.  If you fail to make an initial election, 

all contributions will be invested in the "default option" selected by American Trust.  

Currently, the default option for Participants less than 50 years of age is the 60-40 Model 

Portfolio.  The default option for Participants age 50 and over is the 40-60 Model 

Portfolio.  The investment options and the risks and restrictions are described in the 
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investment materials   included in your Enrollment Packet.  The Board of Trustees 

reserves the right to change the investment fiduciary or the investment structure of the 

Fund at any time. 

 

You may contact the Fund Office Toll-Free at (800) 697-8329 for information about 

enrollment packets, hardship/distribution forms, eligibility/contract questions, 

contributions, deferral changes, withdrawals, RMD’s, and rollovers. Representatives are 

available Monday through Friday from 8:30 am to 4:30 pm Eastern Time. 

 

You may contact American Trust Toll-Free at (866) 680-7000 if you have trouble with 

text features, accessing your website account, or executing election changes, transfers, or 

online loan requests. Representatives are available Monday through Friday from 9:00am 

to 8:00pm Eastern Time.  

 

You may use the American Trust Text Option (859-800-3347) to check your Account 

Balance, check your loan balance, access the customer service number or get a list of 

texting option commands.  To use the Text Option, you must use a cell phone and that 

cell phone number must be entered into your account profile.  

To access Text Features: 

· Using the mobile phone number on your account, simply text: (859) 800-3347. 

· Then text one of the following commands: 

· Text BAL to check your retirement account balance. 

· Text LOAN to access information about outstanding loans. 

· Text ABOUT for American Trust Company’s customer service number. 

· Text COM to receive a communication with your account texting options. 

 

You may  check your Account Balance, review Account activity, and make investment 

changes by accessing the American Trust website (www.americantrust.com).   

To access the website: 

Click on “Account Access” from the menu at the top of the page. 

  Under “Access My Account”, select “Plan Participant”. 

Click the “LOGIN” button under the “New or Recently Upgraded Platform” 

column. 

Enter your Username and Password. 

 

Note: For first time users, your user ID is your Social Security Number (without 

hyphens) and your password is the last four digits of your Social Security 

Number. After logging in you will be prompted to change both your user ID and 

password to an alphanumeric combination of at least eight (8) characters and to 

answer four alternate verification questions. Contact American Trust Company’s 

Customer Service Center at (866) 680-7000 for website assistance.  

 

The Board of Trustees intends to operate the Fund as a self-directed account plan within 

the requirements of ERISA Section 404(c).   This means that you are solely responsible 

for directing the investment of the assets in your Accounts among the different 

investment vehicles available under the Fund.  As a result, the Fund's fiduciaries may be 
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relieved of liability for losses that are a direct and necessary result of your investment 

decisions and related instructions.  Neither the Fund's investment fiduciary American 

Trust, the Board of Trustees, your Employer nor the Union have the authority to advise 

you on how to invest your Accounts.  Further, the fact that a particular investment option 

is offered under the Fund does not mean that the Fund is recommending that you invest in 

such an option.   

 

At the time you are eligible to participate in the Plan, you will receive the following 

information related to your investment options: 

 

  a. A description of the investment alternatives available under the Plan, 

including a general description of the investment objectives and risk return characteristics 

of each alternative;  

 

  b.  Identification of any investment managers; 

 

  c.  A description of any transaction fees or expenses that are charged to your 

Accounts; 

 

  d.  In the case of certain investment alternatives, a copy of the most recent 

prospectus is available on the website; 

 

  e.  A copy of the Summary Plan Description;  

 

f. An Enrollment Form and Beneficiary form; and 

 

g. A notice under ERISA Section 404(c) regarding your ability to direct the 

investment of the assets in your Accounts. 

 

You also may request the following additional information regarding the investment 

alternatives from American Trust, the investment fiduciary, or Paradigm Consulting:     

 

a. A description of the annual operating expenses borne by the Fund's 

investment alternatives; 

 

b. Copies of any prospectuses, financial statements, reports and other 

information furnished to the Fund relating to an investment alternative that you have not 

already received; 

 

c. A listing of assets comprising the portfolio of an investment alternative 

that holds Fund assets, the value of such assets, and, in the case of fixed-rate investment 

contracts issued by a bank, savings and loan association or insurance company, the name 

of the issuer of the contract, the term of the contract and the rate of return on the contract;   
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d. Information concerning the value of shares or units in investment 

alternatives available to you, as well as information concerning the past and current 

investment performance of the alternative; and 

 

e. Information concerning the value of shares or units in investment 

alternatives held in your account. 

 

If you fail to receive all of the required information, have questions, or would like to 

request additional information, please contact the Fund Office. 

 

4. How is your Account valued? 

 

The Fund maintains your Account.  The American Trust website 

(www.americantrust.com) shows your Account Balance and your investments and the 

amount in each investment option you have selected.  The value, at any time, of your 

Accounts reflects: 

 

 a. All contributions made by or for you, adjusted by  

 

 b. Attributable earnings and net investment gain or loss, minus 

 

 c. Any amounts withdrawn in accordance with the Plan, and minus 

 

 d. Expenses that can be charged to your Account under the Plan that include, 

but are not limited to, expenses incurred for the processing and administration of 

QDRO’s, hardship withdrawals, loans and distributions, and the general administration 

for the Fund, as determined by the Trustees.   

 

Since the investment options available under the Plan are mutual funds or other 

investment vehicles that are priced on a daily basis, the value of your Accounts will be 

updated daily based on the share price at the close of business on the prior day.  

 

Both the number of shares held in your Accounts and the market value of the Accounts 

will be available on a daily basis through the Text Option or the American Trust website. 

 

Please note that American Trust may receive revenue sharing payments from the Fund’s 

investments that are used to reduce the Fund’s administrative expenses that are charged 

to your Accounts. The revenue sharing information for each investment option available 

to you is contained in the investment comparison chart that you receive annually. 

 

5. What is vesting?  How do you become vested under the Plan? 

 

Vesting is a form of ownership or right to receive a retirement benefit.   

 

http://www.americantrust.com/
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 a. The Employee Contributions to your Accounts are fully vested upon 

deposit in your Accounts (i.e. the contributions belong to you immediately and cannot be 

lost because you change employment).   

 

b. When Employer Contributions are vested depends on the source of the 

Employer Contribution. Except for monthly Employer Contribution described in (c), you 

are immediately and fully vested in all Employer Contributions in your Account. This 

includes the one-time contribution made for Applicable Tops Employees. 

 

c. Applicable Tops Employees are vested in the monthly Employer 

Contributions made by Tops Markets for work performed on or after August 1, 2018 

once they complete three years of employment with Tops Markets, measured from the 

date of hire, unless an earlier date is required by law.  This does not apply to any amounts 

attributable to the Employer’s August 9, 2018 one-time contribution, as that is 

immediately and fully vested. 

  

Eligibility periods for this purpose are broken by a period of absence of less than 12 

months. Generally, prior to August 1, 2018, you earn Vesting Year at the rate of one year 

of Vesting Year for each calendar year in which: (1) Tops Markets was required to 

contribute at least five monthly contributions to the Pension Fund on your behalf or you 

earned at least 870 Hours of Service under the Pension Fund; or (2) you earned at least 

870 Hours of Service under this Fund.  After August 1, 2018, you earn Vesting Years 

under this Fund at the rate of one Vesting Year equal to your period of service between 

your Employment Date or latest Reemployment Date and your Date of Severance, plus 

any Vesting Years cancelled and then restored. 

 

Your Vesting Years will be cancelled if you have a Break in Service on or after August 1, 

2018 before meeting the above requirements.  Your Vesting Years that have been 

cancelled under this rule may be restored if: (1) you again become a Participant; (2) the 

length of the Period of Severance that contains the Break in Service is less than five 

years; and (3) you complete one Vesting Year after such Period of Severance. 

 

Remember that, even if you are 100% vested in your Accounts, the value of your 

Accounts depends on the investment performance of the investment options you have 

selected. Since the value of your Accounts can decrease based on this investment 

performance, make sure you understand the risks associated with the investment options 

that you select. 

 

6. What is the maximum number of work hours that will be counted under the 

Fund for contribution purposes? 

 

The Collective Bargaining Agreement between your Employer and the Union determine 

the maximum number of work hours that may be counted for contribution purposes under 

the Fund.  

 

7. What happens if I enter Military Service? 
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The Uniformed Services Employment and Reemployment Rights Act ("USERRA") 

provides reemployment rights and benefits and protection from discrimination to 

individuals who, either by induction or as a volunteer, have entered military service in 

any branch of the uniformed forces of the United States.  If you satisfy the conditions for 

protection under USERRA, your period of military service will be treated as hours of 

service for all purposes under the Plan, including vesting and eligibility in accordance 

with the law.  You also can "make up" the contributions that you would have made if you 

had remained in Covered Employment, within a period (beginning with the date of 

reemployment) that is three times the duration of your military service, not to exceed five 

(5) years.  No retroactive investment earnings are credited on your "make up” 

contributions and you will receive credit for these contributions only to the extent that 

you actually make the contributions to the Plan. Once you make these Employee 

Contributions, your Employer will be required to contribute any Employer Contributions 

that are due under the law for your period of military service. If you would otherwise 

qualify for reemployment rights under the law, but you are not reemployed due to your 

death or disability while performing qualified military service, you will be treated as 

having returned to Covered Employment on the day before your death or disability, and 

then having terminated such Covered Employment the date of your death or disability for 

granting benefit accruals, to the maximum extent permitted by law. 

  

To be entitled to reemployment rights and pension benefits under the USERRA, you 

must: 

 

a. be absent from Employment with an Employer because of your military 

service; 

 

b. give advance notice of your service to your Employer, unless notice is 

prevented by military necessity or otherwise is impossible or unreasonable to give under 

the circumstances;  

 

c. be absent for military service for five years or less, unless extended 

service is required as part of your initial period of obligation or your service is 

involuntarily extended, such as during a war;  

 

d. apply for a job with an Employer within the requisite time period; and 

 

e. receive an honorable discharge or satisfactorily complete military service. 

 

For periods of military service of less than 31 days or an absence due to a fitness exam, 

you must report back to Covered Employment not later than the first regularly scheduled 

work period on the first day after an eight hour break and after time for travel back home.  

For periods of military service from 31 days to 180 days, you must reapply for Covered 

Employment within 14 days after military service.  For service over 180 days, you must 

reapply within 90 days after completion of service.  These limits may be extended under 

USERRA in particular circumstances. 
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If you are called to active military duty for 180 days or more, you may elect to withdraw 

all or part of your Pre-Tax Account during your period of active duty. Such a withdrawal 

is called a “Qualified Reservist Distribution.” If you elect to take a Qualified Reservist 

Distribution and you have not yet attained age 59 ½, the distribution will not be subject to 

a 10% early withdrawal penalty. 

 

If you are on active military duty for more than 30 days, you will be eligible to take an in-

service distribution of all or part of your Pre-Tax Account., If you elect to take an in-

service distribution and you have not yet attained age 59 ½, the distribution will be 

subject to a 10% early withdrawal penalty, unless the withdrawal is a Qualified Reservist 

Distribution. Further, you will not be able to make elective deferrals or employee 

contributions to the Plan for six (6) months, beginning on the date of the distribution. 

 

D.  PAYMENT OF BENEFITS UNDER THE FUND 

 

1. What is the Normal Benefit Form Payable under the Fund? 

 

When you terminate your Employment with a contributing Employer, you will receive 

the full value (100%) of your Account Balances in one lump sum cash payment.  The 

only form available to you in the plan is a lump sum payment. Before you receive a 

distribution from the Fund, you may want to consult a financial advisor about a direct 

rollover to an Eligible Retirement Plan. 

 

2.  When will you receive your benefits under the Plan? 

 

You may elect to take a distribution of your Accounts upon the earlier of the date you 

terminate all employment with an Employer, or the date the Social Security 

Administration determines that you are eligible for disability benefits under the Social 

Security Act.  Your consent is required before a distribution of your Accounts will be 

made.  However, your Accounts must begin to be distributed no later than the April 1st of 

the calendar year following the later of the calendar year in which you reach age 70½ or 

the calendar year in which you retire.  When a distribution is made to you from the Fund, 

the Fund may be required by the IRS to withhold 20% of the distribution for federal 

income taxes, unless you transfer your entire Account directly to an Eligible Retirement 

Plan or other qualified plan that accepts rollover payments.  At the time of your 

distribution, the Fund Office will provide you with additional information regarding your 

rollover options. 

 

If you are no longer employed by an Employer in Covered Employment, and you reach 

age 70 ½ on or after January 1, 2020, your Accounts must begin to be distributed to you 

no later than April 1st of the calendar year following the calendar year in which you reach 

age 72. If you are no longer employed by an Employer in Covered Employment, and you 

reach age 72 on or after January 1, 2023, your Accounts must begin to be distributed to 

you no later than April 1st of the calendar year following the calendar year in which you 

reach age 73.  
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Temporary Coronavirus Provision Effective in 2020:  This mandatory payment of 

required minimum distributions that the Fund is required to begin paying you at age 70½) 

is suspended for 2020, unless a participant elects otherwise.    

 

3.  What will happen to your Accounts if you are unable to manage your own 

affairs due to illness or incapacity? 

  

If you are eligible to receive any payment under the Fund and the Trustees determine, in 

their discretion, that you are unable to carry out your own affairs as a result of illness or 

incapacity, any amount payable to you may be paid to your Spouse or such other person 

as the Trustees determine, in their discretion, would be appropriate, unless a claim for 

your benefits has been made by your legally appointed representative. 

  

4. May you make a withdrawal of benefits under the Fund while employed in 

Covered Employment? 

 

Yes.  Upon filing a written request with the Fund, you may receive an In-Service 

Distribution of all or a part of your Accounts if the following requirements have been 

met: 

 

 a.  You are at least age 59½ and have not yet terminated your Covered 

Employment under the Plan; and 

 

 b.  Your interest in the Account from which the distribution is to be made is 

vested and non-forfeitable. 

 

In addition to the in-service distribution when you are 59 ½ above, you also may take a 

withdrawal of any post-tax Employee contributions that you made to your Post-Tax 

Account under the following rules: 

  

 a.  Your withdrawal must be in an amount not less than (i) $200.00; or (ii) the 

total amount of all Employee Contributions you have made to your Post-Tax Account, if 

less; 

 

 b.   You may not repay the amounts that you have withdrawn. 

 

 c.  If you take the withdrawal during a year of participation after your second 

full year of participation, no suspension or other penalty will apply if the total withdrawal 

does not exceed the lesser of (i) the amount of the contributions you paid into your Post-

Tax Account two years or more before the date of withdrawal; and (ii) an amount equal 

to the value of such contributions. You can withdraw additional amounts attributable to 

the Employee Contributions in your Post-Tax Account, but any such withdrawals are 

subject to the provisions in subsection (d) above, as if the withdrawal had been made 

during your first or second full year of participation. 
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Finally, you may make a withdrawal from your Rollover Contributions Account at any 

time, without penalty, up to once every three months. 

 

Temporary Coronavirus Provision Effective in 2020: Effective from April 6, 2020 

through December 31, 2020, you may take a withdrawal from your vested Account 

Balance without a tax penalty on the withdrawn amount if you, your spouse, or your tax 

dependent have been diagnosed with COVID-19, or you have suffered adverse financial 

consequences as a result of COVID-19 (called a “Coronavirus-related Distribution” or 

“CRD”).   

 

In order to take a CRD, you must certify to the Fund Office that you, your spouse, or 

your tax dependent have been diagnosed with COVID-19, or that you have suffered 

adverse financial consequences as a result of COVID-19.  There is no limit on the 

number of CRDs you may take in 2020; however, the total amount of CRDs that you take 

during this period may not exceed $100,000.  A CRD is not eligible for rollover and is 

not subject to 20% mandatory withholding. You may repay all or part of a Coronavirus-

related Distribution to your Account at any time up to the third anniversary of the date of 

distribution. Repaid amounts will be treated as Rollover Contributions under the Plan. 

 

5. May I take a hardship withdrawal under the Fund? 

 

Yes. You may withdraw all or any portion of your Accounts to the extent 

permitted by law, including pre-tax Employee Contributions and Employee 

Catch-Up Contributions, as well as any amount from your Roth Account, Post-

Tax Account, fully vested Employer Contributions Account, and Rollover 

Contributions Account, as well as earnings on your eligible Account Balances, in 

the event of a hardship due to an immediate and heavy financial need.   

 

 The following are considered to be immediate and heavy financial needs: 

 

 a. costs directly related to the purchase (excluding mortgage 

payments) of a principal residence for you; 

 

 b. the payment of tuition and related educational fees for the next 

twelve months of post-secondary education for you, your spouse, children or 

other dependents; 

 

 c. the payment of expenses to prevent your eviction from your 

principle residence or foreclosure of a mortgage secured by your principal 

residence; and 

 

 d. the payment of expenses incurred for Code Section 213(d) medical 

care for you or your spouse or dependents, or necessary to obtain such medical 

care. 
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 e. funeral or burial expenses for your deceased parent, spouse, child, 

or dependent;  

 

 f. expenses to repair damage to your principal residence from a 

federally declared natural disaster, determined without regard to whether the loss 

exceeds 10% of adjusted gross income; and 

 

 g. expenses and losses incurred by you on account of a disaster 

declared by the Federal Emergency Management Agency (FEMA), provided that 

your principal residence or principal place of employment at the time of the 

disaster was located in an area designated by FEMA for individual assistance with 

respect to the disaster.  

 

To the extent required by IRS regulations, you may only receive a Hardship Distribution 

under the Fund if you have received all other available distributions, other than Hardship 

Distributions, under all plans maintained by your Employer.   A plan loan is not 

considered a distribution, so you are not required to take out a loan before requesting a 

Hardship Distribution. 

 

Your request for a Hardship Distribution must be made in writing on forms provided by 

the Fund and must include a written statement that an immediate and heavy financial 

need exists, including an explanation of the need.  Your request also must include a 

written statement that the amount requested does not exceed the amount needed to meet 

the financial need.  

 

A Hardship Withdrawal is not an eligible rollover distribution.  Instead, a Hardship 

Withdrawal is subject to the 10% federal income tax withholding rate unless you elect out 

of withholding or an exception applies.  Earnings in your Roth Account that are 

withdrawn as part of a Hardship Withdrawal are also subject to the 10% tax unless an 

exception applies. 

 

In order to receive a Hardship Withdrawal, you must be a Plan Participant.  Solely for the 

purpose of determining your eligibility to receive a hardship distribution, you still will be 

treated as a Participant if you transfer directly from Covered Employment with an 

Employer to a position with the Employer that is not covered by the Plan, as long as you 

are not a highly compensated employee as defined by law. 

 

6. May I receive a loan from the Fund? 

 

Yes.  You may apply for a loan under the Plan in the event of financial necessity for any 

reason.  In order to apply for a loan, you must complete and return the Fund's loan 

application packet to the Fund Office within the time specified on the application.  The 

Fund will administer the loan program in accordance with the Loan Policy adopted by the 

Board of Trustees.  The Trustees have sole discretion to decide whether to grant your 

loan request based on the information included in your loan application packet.  The 
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interest rate for all loans granted under the Plan is set in accordance with the Loan Policy 

adopted by the Board of Trustees. 

 

The total outstanding amount that you may borrow is limited to the lesser of 50% of your 

vested account balance, or $50,000, reduced by your highest outstanding loan balance 

within the last year.  If the amount you can borrow is less than $1,000, you may not take 

out a loan because the minimum loan is one thousand dollars ($1,000). 

 

You may only have two (2) outstanding loans at a time, and the loans will be evidenced 

by a promissory note setting forth the repayment terms.  Any loan must be repaid by 

payroll deduction in a manner prescribed by the Board of Trustees.  Loans must be repaid 

within five years unless such loan is used to buy a home which within a reasonable time 

(determined at the time the loan was made) will be used as the principal residence of the 

Participant.   

 

You may fully repay the outstanding balance of a loan at any time.    Principal and 

interest payments on each loan will be allocated for investment in accordance with your 

investment elections. 

 

As collateral for any loan granted under this Section, you must grant the Fund a security 

interest equal to fifty percent of your vested interest in the Plan, but not to exceed two 

hundred percent of the loan amount, as of the date that the loan is made.  If you default 

on a loan granted under this Section, the total outstanding principal and interest on the 

loan will be due immediately and will be treated as a distribution from the Plan that is 

reportable to the IRS on a form 1099-R for the year in which the default occurred.  

 

The following events will constitute a default under this Section: 

 

 • Your death or disability. 

 

 • The termination of the Plan. 

 

 • Your failure to make a scheduled payment timely. 

 

• Your failure to repay the entire principal amount plus interest before the 

loan's maturity date. 

 

 • Your failure to comply with the terms of the loan application. 

  

In order to receive a loan, you must be a Plan Participant.  Solely for the purpose of 

determining your eligibility to receive a loan, you still will be treated as a Participant if 

you transfer directly from Covered Employment with an Employer to a position with the 

Employer that is not covered by the Plan, provided you are not a highly compensated 

employee as defined by law. 
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In addition, if you receive a “deemed distribution” of a loan on or after January 1, 2018 

because either: (1) you terminated employment; or (2) the Plan terminated, you may roll 

over the “loan” that is the deemed distribution by the due date (including extensions) of 

your federal income tax return for the year of the deemed distribution.  

 

Temporary Coronavirus Provisions Effective in 2020:  If you had a loan outstanding 

during the period March 27, 2020, through December 31, 2020, payments were 

suspended for one year upon your certification that you, your spouse, or your tax 

dependent were diagnosed with COVID-19, or that you suffered adverse financial 

consequences as a result of COVID-19.  Interest  continued to accrue on your suspended 

loan and was added to future payments. The five-year maximum payment period does not 

include this period of suspension. 

 

Effective for loan requests submitted April 6, 2020, through September 23, 2020, you 

were permitted to take a loan from the Plan of up to $100,000 or the full amount of your 

Account balance, whichever was  less, reduced by your highest outstanding loan balance 

within the last year.  The Plan’s two loan limit does not apply to this third loan.   

 

7. What happens to your Accounts if you die before receiving your Account 

under the Fund? 

 

If you are married when you die, your surviving Spouse will automatically receive 

payment of your vested Account Balances.  You may designate a Beneficiary other than 

your Spouse to receive your vested Account Balances if your Spouse consents to the 

designation.  If you are not married, your designated Beneficiary will receive your vested 

Account Balances.  If you are not married, and you did not name a Beneficiary, or your 

Beneficiary did not survive you, the Plan will pay your vested Account Balances to the 

first surviving class of persons, in equal shares, as follows: 

 

• To your children, including those legally adopted; 

• To your parents 

• To your siblings, including half-siblings and those legally adopted; 

• To your grandchildren, including those legally adopted; 

• To your aunts and uncles; 

• To the executor of your estate 

 

Each Beneficiary designation will become effective only when it is entered on the Fund's 

records and then will take effect as of the date on the designation, as long as the Fund has 

not made payment or taken other action before entry on its records was made.  Any 

designation or revocation received by the Trustees after the Participant's death (or after 

the eligible Spouse's death if applicable) is invalid. 

 

A Beneficiary also may be designated by an entered court order, provided that the order 

contains a clear designation of rights.  The designation will become effective only when 

it is entered on the Fund's records and then will take effect as of the date the order was 

executed, as long as the Fund has not made payment or taken other action before the 
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entry on its records was made.  A Beneficiary designation in a court order meeting the 

above requirements will supersede any prior or subsequent conflicting Beneficiary 

designation that is filed with the Fund Office.   

 

A Beneficiary may waive his or her rights as a Beneficiary under the Fund in an entered 

court order, provided that the order contains a clear waiver of rights.  The waiver will 

become effective only when it is entered on the Fund's records and then will take effect 

as of the date the order was executed, as long as the Fund has not made payment or taken 

other action before the entry on its records was made.  A waiver in a court order meeting 

the above requirements will supersede any prior conflicting Beneficiary designation that 

has been filed with the Fund Office.  If a court order meeting the above requirements 

contains a waiver of rights by the Beneficiary on file with the Fund Office, and you 

subsequently die without naming a new Beneficiary, then the Fund may pay any benefits 

on your behalf as though you died without designating a Beneficiary.   

  

The Trustees are the sole judges of the effectiveness of the designation, change or waiver 

of a Beneficiary pursuant to this Section. 

 

8. What happens to my Account Balances after I retire or separate from service 

if my Roth Account balance is under $1,000 and/or my other combined Account 

Balances are under $1,000? 

 

If you do not apply to receive the balance of your Roth Account within 12 months after 

your termination of Covered Employment, and your Roth Account Balance is less than or 

equal to $1,000, your Roth Account Balance will be distributed to you in a lump sum as 

soon as administratively feasible after the one-year anniversary of your termination of 

covered employment. 

 

Further, if you do not apply to receive the balance of all your other Accounts within 12 

months after your termination of Covered Employment, and the balance of all such 

Accounts, excluding your Roth Account, is less than or equal to $ 1,000, your Account 

Balances, excluding your Roth Account Balance, will be distributed to you in a lump sum 

as soon as administratively feasible after the one-year anniversary of your termination of 

Covered Employment. 

 

9. Are there circumstances where my benefit can be forfeited? 

 

First, if you are an Applicable Tops Employee and you leave employment and have a 

Period of Severance lasting five years or more, any Tops Market Employer Contributions 

in which you are not fully vested will be reallocated according to the 2018 Tops 

Settlement between Tops and the Union to other Applicable Tops Employees who are 

employed by Tops as of the last day of the Plan Year in which the amounts are forfeited. 

 

In addition, so that you receive the important information about your benefits that the 

Fund Office sends each year, and so that your benefits are paid on time, you should be 

sure that your address on file with the Fund is up to date. This is very important because 
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you may be subject to IRS penalties if your benefit does not start by the date required by 

law. (See Q&A 2 above).  If the Board of Trustees is unable to locate you or your 

Beneficiary, after making diligent efforts to determine the current address of you and 

your Beneficiary, your benefit will be forfeited in accordance with the Treasury 

Department regulations as of your required beginning date.  However, your benefit will 

be reinstated if you or your Beneficiary subsequently file a claim for benefits or if the 

Board of Trustees is able to locate you or your Beneficiary. 

 

10. What happens to my Account Balance after I retire or separate from service 

if my combined Account Balance is under $5,000? 

 

If you do not apply to receive your Account Balances within 12 months after your 

termination of Covered Employment, and your combined Account Balance is less than or 

equal to $5,000 (but does not qualify for distribution of accounts under $1,000 as 

described in Question 8), your Account Balance will be distributed to you and rolled over 

to an IRA designated by the Fund as soon as administratively feasible after the one-year 

anniversary of your termination of covered employment. If you have a Roth Account, any 

Roth Account balance will be rolled over to a Roth IRA.  

 

Effective January 1, 2024, if you do not apply to receive your Account Balances within 

12 months after your termination of Covered Employment, and your combined Account 

Balance is less than or equal to $7,000 (but does not qualify for distribution of accounts 

under $1,000 as described in Question 8), your Account Balance will be distributed to 

you and rolled over to an IRA designated by the Fund as soon as administratively feasible 

after the one-year anniversary of your termination of covered employment. If you have a 

Roth Account, any Roth Account balance will be rolled over to a Roth IRA. 

 

11. May I take a withdrawal from the Fund if I experience the birth or adoption 

of a child?  

 

Yes. If you experience a qualified childbirth or adoption, you may receive a distribution 

of up to $5,000 for each child born or adopted. You must receive the distribution within 

the one-year period beginning on the date your child is born or the date the legal adoption 

of your child is finalized. An eligible adoptee is an individual who is not the child of your 

spouse and who is under the age of 18 or is over the age of 18 and is physically or 

mentally incapable of self-support.  

 

You are permitted to designate the Account under the Plan from which your distribution 

is taken and you may re-contribute any portion of the distribution to the Plan (up to the 

full amount of the distribution) if you are eligible to make a rollover contribution to the 

Plan at the time you wish to re-contribute.  

 

Before receiving a distribution, you may be asked to furnish documentation of the birth 

or adoption to the Fund Office.  The amount of your distribution is not limited to actual 

expenses related to the birth or adoption. 
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E.  TERMINATION AND REINSTATEMENT OF PLAN PARTICIPATION 

 

1. Can you stop or suspend your participation in the Plan? 

 

You may stop or suspend your Employee Contributions to the Fund by giving written 

notice to the Fund Office and the Fund Office no later than the beginning of the pay 

period before the pay period for which the suspension is to be effective. Once your 

Employee Contributions have been suspended, you may restart your Employee 

Contributions only by completing a new salary deferral change form and sending it to the 

Fund Office.  Once the Fund Office has received your completed enrollment form, your 

Employee Contributions will resume as of the following pay period.  Any Employer 

Matching Contributions being made to the Fund on your behalf will be suspended during 

any period of suspension of your Employee Contributions. 

 

2. Can a former Participant be reinstated under the Plan? 

 

Yes. If you leave Covered Employment with an Employer and begin a new job in 

Covered Employment with another Employer, or return to Covered Employment with 

your previous Employer without any break-in-service, you will be eligible to participate 

in the Plan immediately.  A break-in-service is a period of 31 or more days before you 

start working for the new Employer. 

 

F.  CLAIMS PROCEDURES 

 

1. How do you make a claim for benefits under the Plan? 

 

If you wish to apply for benefits, you should notify the Fund Office in writing, at least 

sixty (60) days before you intend to retire.  Simply provide your name and explain the 

circumstances surrounding the claim.  The Fund Office will provide you or your family 

with the required forms, will request further information if it is needed, and will make a 

determination as to the validity of the claim and notify you in writing of its decision.  

(See Section 5 of this SPD for more information on filing a claim for benefits.) 
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SECTION 4 

PROCEDURES FOR DETERMINING 

THE QUALIFIED STATUS OF A DOMESTIC RELATIONS ORDER 

 

The Fund is required to comply with certain qualified court orders (or judgments, decrees 

or approved property settlements), called Qualified Domestic Relations Orders, requiring 

distribution of your benefits under the Fund to an Alternate Payee in order to meet your 

alimony, marital property rights or dependent support obligations. 

 

When the Fund Office receives any judgment, decree, or order (including approval of a 

property settlement agreement) that requires the Fund to pay benefits to an Alternate 

Payee pursuant to a state domestic relations law, the Fund will notify you and the 

Alternate Payee of the receipt of that judgment and the procedures for determining 

whether it is a Qualified Domestic Relations Order ("QDRO"). You can request a copy of 

the Fund's QDRO procedures at any time from the Fund Office. 

 

An Alternate Payee means any Spouse, former Spouse, child, or other dependent of a 

Participant recognized by a domestic relations order as having a right to receive all, or a 

portion of, the benefits payable under the Fund.  To the extent provided in a QDRO, the 

former Spouse of a Participant can be treated as the surviving Spouse if the former 

Spouse and Participant were married for at least one year as of the date of divorce. 

 

If you are a party to a QDRO, you should provide a copy of the QDRO to the Fund 

Office as soon as it is entered by the court.  The Fund Office also strongly recommends 

that you send a copy of any draft QDRO to the Fund Office for review before it is 

entered by a court.  The Fund Office will review the order and tell you whether the 

Fund would honor the order as a QDRO.  This step will save you money and time. 
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SECTION 5 

CLAIM AND APPEAL PROCEDURES 

 

 

Application for all benefits must be made in writing on forms obtained from the Fund 

Office.  You may request such forms by writing, telephoning or visiting (during the hours 

of 8:30 a.m. to 4:30 p.m. on regular business days) the Fund Office.  The address is: 

 

UFCW Local One 401(k) Savings Fund 

5911 Airport Road  

Oriskany, N.Y.  13424  

Phone # (315) 797-9600 

 

Denial of a Claim 

 

If your claim for benefits results in an adverse benefit determination, in whole or in part, 

you will receive a written explanation of the reason(s) it was denied usually within 90 

days after your claim has been received by the Fund Office.  If additional time of up to 90 

days is required because of special circumstances, you will be notified in writing of the 

reason for the delay, and the date that the Fund expects to issue a final decision. A 

decision will be made with respect to your claim no more than 180 days from the date 

your claim is first filed with the Fund Office. 

 

If your claim is denied, you will receive a written explanation that contains the following 

information: 

 

a.  the specific reason for the denial; 

 

b.  reference to the specific provision of the plan document or rule on which 

your denial is based; 

 

c.   a description of additional materials you would need to perfect your claim 

and an explanation of why we need this material; 

 

d.   the steps you must take if you want to have your denied claim reviewed, 

including the amount of time you have to do this; and  

 

e.  your right to bring an action under ERISA if you decide to appeal and that 

appeal is denied.   

 

Appeal Procedure 

 

You can appeal the claim denial directly to the Board of Trustees.  If you decide to 

appeal, you must make written request for a review within 60 days after you receive 

written notice that your claim has been denied.  You should include in your written 
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appeal all the facts regarding your claim as well as the reason(s) you feel the denial was 

incorrect. You will receive, if you request it, reasonable access to and free copies of 

documents relevant to your claim.  You may submit issues and comments in writing, and 

documents, relating to your claim. 

 

You may name a representative to act on your behalf.  To do so, you must notify the 

Fund in writing of the representative's name, address, and telephone number.  You may, 

at your own expense, have legal representation at any stage of these review procedures.  

Regardless of the outcome of your appeal, neither the Board of Trustees nor the Fund will 

be responsible for paying any legal expenses which you incur during the course of your 

appeal.  

 

The Board of Trustees, in making its decisions on claims and on appeal, will apply the 

terms of the Plan document and any applicable guidelines, rules and schedules, and will 

periodically verify that benefit determinations are made in accordance with such 

documents, and where appropriate, applied consistently with respect to similarly situated 

claimants.  

 

Who Decides Appeals 

 

Claims denied on the basis of the Fund's rules are reviewed by the Board of Trustees. 

You must send your request for review (appeal) to: 

 

Board of Trustees 

UFCW Local One 401(k) Savings Fund 

5911 Airport Road 

Oriskany, N.Y.  13424  

 

How Long the Review Takes 

 

When the Board of Trustees reviews your claim, it will take into account all information 

you submit in making its decision.  Not later than sixty (60) days after it receives your 

written appeal, the Trustees shall issue a written decision reaffirming, modifying or 

setting aside the denial.  However, if specific circumstances so dictate, the decision by 

the Board of Trustees may be made within one hundred twenty (120) days after receipt of 

the request for review upon notice to you of the special circumstances within the initial 

sixty (60) day period.  The decision on review shall be in writing.   If the Board of 

Trustees denies the appeal, the notice of denial will contain the specific reasons for the 

decision, specific references to the plan provisions on which the decision was based, 

notice that you may receive, upon request and free of charge, reasonable access to and 

copies of all documents and records relevant to your application, and a statement of your 

right to bring a lawsuit under ERISA.  A decision by the Board of Trustees is final and 

binding.  

 

You must exhaust these administrative remedies before you bring a lawsuit under 

ERISA.  The Board of Trustees has the power to interpret, apply, construe, and amend 
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the provisions of the Plan and make factual determinations regarding its construction, 

interpretation and application, and any decision made by the Board of Trustees in good 

faith is binding upon Employers, Employees, Participants, Beneficiaries, and all other 

persons who may be involved or affected by the Plan. 

 

If you wish to file suit for a denial of a claim of benefits, you must first exhaust your 

administrative remedies by appealing to the Board of Trustees, and you must file suit 

within three years of the date the Trustees denied your appeal. For all other actions, you 

must file suit within three years of the date on which the violation of Plan terms is alleged 

to have occurred.  Additionally, if you wish to file suit against the Plan or the Trustees, 

you must file suit in the United States District Court for the Northern District of New 

York.  These rules apply to you and your spouse or beneficiary.  This Section applies to 

all litigation against the Fund, including litigation in which the Fund is named as a third 

party defendant. 

 

Overpayments from the Fund 

The Fund occasionally discovers that it has paid benefits to, or on behalf of, a participant 

or beneficiary in excess of the benefits to which the payee is entitled or has paid benefits 

to or on behalf of an individual who is not entitled to such benefits (“Overpayments”).  

Overpayments can result from a variety of causes, for example and without limitation, a 

calculation error on the Fund’s part, an employer or participant reporting error, or the 

discovery of information after benefits have been paid demonstrating that the person is 

not entitled to the benefits.   

 

Right of Recovery of Overpayments 

If an Overpayment is made to any person or entity for any reason (including, without 

limitation, administrative error, mistake of fact or law, reliance on any false or fraudulent 

statements, or information or proof submitted by a claimant), the Board of Trustees shall 

have full authority, in its sole and absolute discretion, to recover the amount of any 

Overpayment, plus interest, costs and attorneys’ fees, to the maximum extent permitted 

by law. The Board of Trustees also shall have the right to recover the amount of any 

Overpayment from a beneficiary or from the estate of a deceased participant or 

beneficiary, to the maximum extent permitted by law. 

 

The Fund shall have a constructive trust or lien in favor of the Fund on any Overpayment, 

including amounts held by a third party, such as an attorney. Any such amount will be 

deemed to be held in trust by the payee, or third party, for the benefit of the Fund until 

paid by the Fund. By accepting benefits from the Fund, the payee agrees that a 

constructive trust or lien in favor of the Fund exists with regard to any Overpayment, and 

in accordance with that constructive trust, lien, or equitable lien by agreement, the payee 

or their dependent agree to cooperate with the Fund in reimbursing it for all of its costs 

and expenses related to the collection of those benefits. 

 

Any refusal by a participant to reimburse the Fund for an overpaid amount will be 

considered a breach of the participant’s agreement with the Fund that the Fund will 

provide the benefits available under the Plan and the participant will comply with the 
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rules of the Fund.  By accepting benefits from the Fund, a participant affirmatively 

waives any defenses a participant may have in any action by the Fund to recover overpaid 

amounts or amounts due under any other rule of the Plan, including but not limited to a 

statute of limitations defense or a preemption defense, to the extent permissible under 

applicable law. 
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SECTION 6 

YOUR RIGHTS UNDER ERISA 

 

As a Participant in this Plan, you are entitled to certain rights and protections under the 

Employee Retirement Income Security Act of 1974 (ERISA).  ERISA provides that all 

Plan Participants shall be entitled to: 

 

 a. Receive information about your Plan and benefits and examine, without 

charge, at the Plan Office and at other specified locations, such as Union halls and 

worksites, all Plan documents, including insurance contracts, Collective Bargaining 

Agreements and a copy of the latest annual report (Form 5500 series) filed by the Plan 

with the U.S. Department of Labor and available at the Public Disclosure Room of the 

Employee Benefits Security Administration.  The Trustees may make a reasonable charge 

for copies. 

 

 b. Receive a summary of the Plan's annual financial report.  The Trustees are 

required by law to furnish each Participant with a copy of this summary annual report. 

 

 c. Obtain a statement of your Account Balances under the Fund.  This 

statement must be requested by you in writing and it is not required to be given more than 

once a year. 

 

In addition to creating rights for Plan Participants, ERISA imposes duties upon the people 

who are responsible for the operation of the Plan.  The people who operate your plan, 

called "fiduciaries" of the Plan, have a duty to do so prudently and in the interest of you 

and the other Plan Participants and Beneficiaries. 

 

No one, including your Employer, your Union, or any other person, may terminate your 

Employment (or otherwise discriminate against you in any way) to prevent you from 

obtaining a benefit or exercising your rights under ERISA. 

 

If your claim for a benefit is denied or ignored, in whole or in part, you have a right to 

know why this was done, to obtain copies of documents relating to the decision without 

charge and to appeal any denial, all within certain time schedules.  You must receive a 

written explanation of the reason for the denial.  You have the right to have the Plan 

review and reconsider your claim. 

 

Under ERISA, there are steps you can take to enforce the above rights.  For instance, if 

you request a copy of Plan documents or the latest annual report from the Plan and do not 

receive them within 30 days, you may file suit in a federal court.  In such a case, the court 

may require the Trustees to provide the materials and pay you up to $110 a day until you 

receive the materials, unless the materials were not sent because of reasons beyond the 

control of the Trustees.  If you have a claim for benefits which is denied or ignored, in 

whole or in part, you may file suit in a state or federal court.  If it should happen that Plan 

fiduciaries misuse the Plan's money, or if you are discriminated against for asserting your 



 39 

rights, you may seek assistance from the U.S. Department of Labor, or you may file suit 

in federal court.  The court will decide who should pay court costs and legal fees.  If you 

are successful, the court may order the person you have sued to pay these costs and fees.  

If you lose, the court may order you to pay these costs and fees, for example, if it finds 

your claim is frivolous. 

 

If you have any questions about your Plan, you should contact the Fund Office.  If you 

have any questions about this statement or about your rights under ERISA, or if you need 

assistance in obtaining documents from the Plan Administrator, you should contact the 

nearest Office of the Employee Benefits Security Administration, U.S.  Department of 

Labor, listed in your telephone directory or the Division of Technical Assistance and 

Inquiries, Employee Benefits Security Administration, U.S. Department of Labor, 200 

Constitution Avenue N.W., Washington, D.C. 20210. You may also obtain certain 

publications about your rights and responsibilities under ERISA by calling the 

publications hotline of the Employee Benefits Security Administration.  
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